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WITNESSSTATEMENT OF PETERS. BRODSKY

1. My name is PeterBrodsky and I am ExecutiveVice President,Businessand

LegalAffairs at Sony/ATV Music PublishingLLC ("SATV"). I makethis statementto:

a) explain the important role that SATV and other music publishersplay in the
discoveryand developmentof songwritersand the creationand distribution of
music;

b) discussthevaluethatsongwritersandpublisherslike SATV provideto interactive
streaming and limited download services ("Digital Services" or "Services"),
recordlabelsandmusicconsumers;

c) explainwhy andhow I believetheDigital Services,andthe currentstatutoryrate
structure,havefailed to adequatelycompensatesongwritersandpublishersfor the
valuetheyprovideto theDigital Servicesandtheirusers;

d) discussSATV's considerationsin grantinglicenses,including to Digital Services
and other online services,and the ratesand terms of someof the direct license
agreementsthatSATV hasmadewith suchservices;and

e) explainwhy I believethat, applyingthe criteria set forth in Section801(b)of the
CopyrightAct, the mechanicalroyalty ratespaid by Digital Servicesand record
labelsneedto be increased.
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I. PROFESSIONALBACKGROUND

2. I amanattorneyby trainingandwasadmittedto theNewYork Statebar in 1990.

I graduatedRom SkidmoreCollege in 1986, and earnedmy law degree&om Brooklyn Law

Schoolin 1990.From 1990to 1996,I wasanassociateat the law firm White 88 CaseLLP.

3. I was hired by BMG Music Publishingin 1996. At BMG Music Publishing,I

ultimately roseto HeadofBusinessandLegalAffairs. I left BMG in 2007 to join SATV in my

currentrole, andI havenowbeeninvolved in themusicpublishingindustryfor twentyyears.

4. As ExecutiveVice President,BusinessandLegal Affairs at SATV, I overseethe

businessand legal affairs department,which is responsiblefor, amongotherthings,the licensing

of SATV's musicalworks to various musicusers,including Digital Services.I am personally

responsiblefor SATV's licensingofonlineservicesin theUnitedStates(andI alsoplay arole in

such activities outsideof the United States),including Digital Servicessuch as participants

Amazon,AppleMusic, GooglePlayandSpotify. I reportto theCEOof SATV, Martin Bandier.

H. SATV AND EMI

5. In June2012, following the purchaseof the EMI Music Publishingcompanies

("EMI") by a group of investors including Sony Corporationof America (which now owns

SATV), SATV undertookadministrationof EMI on behalfof the ownersof EMI. The various

EMI music publishingcompaniesas a group remain separateentities but, under the relevant

administrationagreement,SATV is now responsiblefor managingthe businessof the EMI

companies,including licensingEMI's catalog,promotingEMI's songwriters,andcollectingand

distributing royalties on their behalf. I believe that, including the administrationof the EMI

catalog, SATV now owns or administersthe largest catalogof musical compositionsin the

world, with over songswrittenby songwriters.
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6. SATV and EMI, together,control many of the most successfuland valuable

musiccatalogsof all time, includingJobete(Motown), Lennon/McCartney,LeonardCohen,Bob

Dylan, Duke Ellington, Leiber/Stoller and Carole King, and songs written by countless

contemporaryartistssuchasAlicia Keys, Lady Gaga,Mirandahubert,PharrellWilliams, Sara

BareillesandTaylor Swift,

7. The catalogofworks ownedor administeredby SATV andEMI includesmanyof

theworld'sbestknownandmostpopularsongs,including"Ain't No MountainHigh Enough,""All

You NeedIs Love," "Blue Moon," "BohemianRhapsody,""Can'tTakeMy EyesOff You," "Daydream

Believer," "Every BreathYou Take," "Have YourselfA Merry Little Christmas,""Hey Jude,""How

SweetIt Is," "I HeardIt ThroughTheGrapeVine," "TheJamesBondTheme,""Let's GetIt On," "Let It

Be," "MznmaMia," "MaggieMay," "Over TheRainbow,""Shout,""Singin'nTheRain," "StartMe

Up," "That'sTheWay g Like It)," 'TheLoco-Motion," "We Are The Champions,""We Will Rock

You," "What's Going On," "Wild Thing," "Yesterday,""You'e Got A Friend" and "You'e Lost

ThatLoving Feeling,"to namejusta few.

III. THK PUBLISHERS'OLEIN THK
CREATION AND DISSEMINATION OF MUSIC

8. Without songs,therewould be nothing for musiciansto recordor for artists to

perform.Without songs,the record industrycould not produceanddistributebillions ofdollars'orth

of music eachyear. Without songs,Digital Serviceswould haveno contentto offer to

music fans andto build their consumerbaseandtheir enterprisevalues.In truth, therewould be

no Digital Servicesif therewereno soundrecordingsfor themto streamto consumers,andthere

would be no soundrecordingsif therewereno songsto record.Much of the music industryand

its valueultimatelyderivesfrom theuniqueandirreplaceablecreativityof songwriters.
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9. Music publishers, like SATV, play a significant role in the creation and

disseminationof songs. They discover new songwriters. They provide advancesand other

financial support to songwriters so that they can focus on writing music. They arrange

collaborations and provide other creative support to songwriters. They promote songs to

recordingartistsand recordlabels so that theymay be recorded,and to other licenseessuchas

filmmakers,televisionproducersandadvertisers.They negotiateandadministerlicensesfor the

reproduction,performance,synchronizationand/ordistribution of the songs,including licenses

with Digital Services. And they take other steps to protect songwriters'nterestsin their

copyrights(suchascopyrightregistrationandlitigation). In sum,publisherssupportsongwriters'reation

of songs,work to makethosesongswidely availableso that theymaybe enjoyedand

experiencedby asmanypeopleaspossibleandhelp sonmvritersrealizethe economicvaluefrom

their creativeworks so that theyhavea strongincentiveto continueto create.Eachof theseroles

of themusicpublisheris discussedin greaterdetailbelow.

10. At the outset, it should be noted that there are several different types of

songwriters.Thereare"pure" songwriterswho only write songsthatarerecordedandperformed

by others.For thesewriters — who do not sell records,concerttickets or merchandise— their

incomeand ability to supportthemselvesand their families is largely dependenton the license

fees earnedfrom the songsthey write. There are "singer-songwriters"or "artist-songwriters"

who both write and perform their own music (and therefore also generateincome from

recordings, concerts,merchandiseand/or personal appearances).There are also "producer-

songwriters"who, in additionto writing songs,performthe functionstypically ascribedto music

producers,suchas selectingandarrangingsongs,coachingandguiding the recordingartists,and
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supervising the recording, mixing and mastering process (and therefore, unlike "pure"

songwriters,alsoparticipatein royaltiesfrom recordings).

11. SATV also representsthe songsof countlessretired or deceasedsongwriters.

Many retiredsongwriters(andheirsof retiredor deceasedsongwriters)areelderlyand, like the

"pure" songwriters,their incomeandability to supportthemselvesandtheir families is largely

dependenton the licensefeesearnedRom theircompositions.

A. DiscoveringSonmvritersandtheRoleofA&R

12. Discovering talentedsongwritersis one of the most important functions of a

musicpublisher.

13. SATV and othermusicpublishersspenda substantialamountof time andmoney

looking for new talent. They frequently take risks on unprovensongwriters,discoveringand

signing new talent at the earlieststagesof their careers.And they incur significant expenses

developingthe talentsof those songwritersthat they have signed,with little certainty as to

whetherthosewriterswill ultimatelybecomecommerciallysuccessful.

14. The most commonway that we (and other music publishers)discovermusical

talentis throughArtist 8'c Repertoire("AkR") staff. At SATV, we referto ourAAR staffasour

"CreativeDepartment."In the United Statesalone,we employ~ full-time employeesin our

Creative Department and ~ additional full-tiine employees worldwide. SATV has

Creative/AkRteamsstrategicallypositionedin the Qve main music hubs of North America:

New York, Los Angeles,Nashville,Miami andToronto.SATV alsohasCreative/A8cRteamsin

twenty-onecountriesaroundtheworld, with major internationalhubsin London,Stockholmand

Sydney.
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15. Our CreativeDepartmentdiscoverstalent in a variety of ways. They attendor

"scout" live performancesof up-and-comingbands and singer-songwritersat live venues,

showcasesand similar eventsthroughoutthe world. They searchthe Internet, including on sites

suchas in aneffort to identify new talent

and to collect dataon trendsthat will help them determinewhethera particulartype of songor

songwiiterwill be successful.And, becausediscoveringnew talent is largely relationship-based,

andbecauseof the reputationwe havedevelopedover the years,our creativeprofessionals(and

othermembersof our executiveteam)frequentlydiscoversongwritersthroughtheir relationships

with managers,attorneys,record label executivesand producers.Managersand others with

whomwe haverelationshipsoftenbring leadsto our attentionor sendus demosmadeby young

or aspiringsongwriters,and our CreativeDepartmentstaff comb throughthesedemoslooking

for the next great songwriter. New songwriterswhom we may be interestediu signing or

developingareoften invited to our offices to showcasetheirmaterial.

16. We &equently identify and sign talent at the earliestpossiblestage,which in

manycasesis beforea recorddeal is enteredinto. In fact, recordcompaniestypically will invest

in talent only when their abilities are obvious and prospectsfor commercialsuccessare more

assured.For example,beforeLady Gagabecamea world famousrecordingartist, shewas an

intern at FamousMusic, which was later acquiredby SATV. After she was droppedby her

record label, sheworkedwith SATV producerRedOneand SATV writer Rob Fusari to refine

hersoundandto createherbreakthroughhit "JustDance"(in fact, shecalls out RedOneby name

at thestartof the track), and,asa result,signedanew recorddealwith InterscopeRecords.

17. The searchfor talent is an exhaustiveprocess.Few leadsbear&uit. Our Creative

Departmentmust sift through hundredsof prospectsto discover one songwriterwith whom
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SATV wishesto enterinto a contractandto develop.Most "pure" songwritersthatwe sign are

relativelyunknownat the timewe signthem.

18. Despite the overwhelming odds, by virtue of the efForts of our Creative

Department,we havebeenable to fmd and sign talentedsongwritersfrom all over the world.

Someof our CreativeDepartment'smostsuccessfulsigningsandthe artists theyplacedsongs

with (in parentheses)areGregKurstin (Adele,Pink, Beck), JackAntonoff (Taylor Swift, Lorde,

SarahBareilles), Pharrell Williams (Kendrick Lamar, Little Big Town, Robin Thicke), Rick

Nowels (Lanadel Rey,RachelPlatten),Boi-1da(Drake,Rihanna,ChrisBrown) andJ.R.Rotern

(Fall OutBoy, GwenStefani).

19. SATVs and EMI's rostercurrently includes active songwritersand

producers.Notablesigningsduring 2015 and2016 include Cam, PettyWap, FrenchMontana,

LeonBridges,TheStrutsandWalk TheMoon.

20. A few examplesof recentsigningsillustratethedifferentwayswe find previously

unknowntalentsandassesstheir abilities.

21. We frequently discover songwritersthrough relationshipswith managers.Our

SeniorVice President,HeadofEastCoastA&R, RichChristina,discoveredJessieJ throughtwo

managerswho work with youngsongwriters.We signedJessieaftershehadrecordedanalbum

for the label Gut Records,which went bankruptbeforeanymaterialwas released.Rich helped

Jessiesetup songwritingandrecordingsessionsandhelpedherwrite songsfor ChrisBrown and

Miley Cyrus. Rich thenhelpedJessieget a recorddealwith Lava Recordsby showcasingher

songsfor Lava'spresident,JasonFlom, with whomhehadarelationship.Anotherrecentsigning

who we discoveredthrougha relationshipwith a manageris PhoebeRyan,who now hasa song

called"Chronic"which is startingto do well.
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22. We discoveredthe songwritersOlivia O'rien and Julia Brennanthrough our

proprietarydataresearchprogram

Olivia O'riennowhasa big hit with

thesong"I HateU, I Love U," which sheco-wrotewith thesongwriter-artistGnash(alsosigned

to SATV), whoproducedandrecordedit. JuliaBrennanhasrecentlystartedto havesuccesswith

hersong,"InnerDemons,"which shealsorecorded.

23. We alsodiscoversongwritersthroughourrelationshipswith otherwriterswho are

on our roster.The hugely successfulsongwriter-artistDrake is an example.We publishDrake.

Drakehasbuilt a teamof songwritersto help him write andproducehis songs.Becauseof our

relationshipwith Drakeandhis team,~of thosewriters aresignedto us. Someof thewriters

we broughtto Drake'steamandsomewerebroughtby him to us.We maintainthe relationships

with thesewritersandhelpthemgetwork with artistsin additionto Drake.

B. SunnortineSonmvriters— AdvancesandOtherFinancialSunnort

24. Oncewe discovera talentedsongwriterwe wish to work with and develop,we

negotiateanagreementwith thewriter (in mostcasesthroughhis or her legal representativeand

manager).

25. The termsof the agreementvaryunderthe circumstances.Typically, theyare for

a Qxed period of time (e.g., for threeyears,with an option to extendthe term for one or two

yearsif thesongwriter'scareeris developingwell), or until deliveryof a certainnumberofsongs

or analbum(e.g.,ten full songs,with theoption for SATV to pick up thenextalbumor groupof

songs).Generally,therelationshipbetweensongwriterandpublisherlastsfor manyyears.
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26. The agreementsconferupon the publishervariousrights to exploit the creative

outputof the songwriter,including: the right to licensethe reproductionanddistributionof the

songwriter'smusicalworks (in soundrecordingsor in audio-visualworks); the right to license

thepublicperformanceofsuchworks (andto registersuchworkswith relevantperformingrights

organizations("PROs"), suchas ASCAP andBMI, so that suchsocietiescangrantperforming

rights licenses);the right to license the synchronizationof suchworks in timed relationwith

visual images;andthe right to licensethepublicationor displayof the lyrics and/orsheetmusic

of suchworks. Thepublisherhasanobligationto collect theroyaltyrevenuesfrom theselicenses

andto accountandpaythemto thesongwriterin accordancewith the revenueallocation("split"

or "share") provisionsof theagreement.

27. While the revenueallocationprovisionsvary Romagreementto agreement,there

are typically three types of agreements.Under what was previously the "standard" or

"traditional" songwritingcontract,the writer's shareof royaltieswas typically 50%. Suchdeals

are now a rarity. Today, most agreementsembody"co-publishing" deals,where the writer'

shareis typically 75% (i.e., thesongwriterreceiveshis or her50%writer'sshareplus 50%of the

(50%)publisher'ssharefor a total of 75%).Also commonareadministrationagreements,where

no sharesof thecopyrightaretransferred,andthe songwriterreceives100%of theroyaltiesafter

deductionby thepublisherof anadministrationfee

28. The averagepublisher'sshareof royaltieshas beendecreasingover time. As I

mentioned, the previously "standard" 50-50 split is no longer the starting point in our

negotiationswith songwriters.Negotiationsnow typically startat 75% (in favor of the writer),

andsomeof themostsuccessfulwritersnow demandandobtainsharesas largeas

. (Note also that, unlike agreementsbetweenrecordingartists and record
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companies,which often containsignificantdeductionsagainstartist royalties for items suchas

promotionalgoods,packagingandvideo costs,publisherstypically don'tcontractfor significant

deductionsagainstsongwriterroyalties.)

29. Thecontractsthatwe signwith songwritersalmostalwaysrequirethatwepaythe

songwritera recoupable— but not returnable— advanceagainstfuture earnings.A recoupable

advancemeansthat if and when the songwriterbegins to earn royalties, those royalties are

retained by us until the advance is paid back. Note that the (50%) "writer's share" of

performanceroyaltiesis collectedandpaiddirectlyby thePROto thesongwriterandis therefore

notusedby thepublisherto recouptheadvance.Thus,advancesare, for themostpart,recouped

Rom mechanical royalties, the (50%) "publisher's share" of performanceroyalties and

synchronizationroyalties(discussedbelow) to the extentthe songwriter'sworks are the subject

ofsynclironizationlicenses.

30. Advancesact as a meansof providing songwriterswith an income so that they

mayconcentrateonwriting anddevelopingtheir talents(ratherthanhavingto work oneor more

jobs in additionto songwriting).Theseadvanceshelp easethe considerablefinancial challenges

facedby songwritersand help makesongwritinga more sustainablecareerchoice,particularly

sinceit often takesseveralyearsfor a songto actuallyearnanyrevenue,evenafterit is recorded

andreleased.Advancesarenecessaryto financetheday-to-dayrequirementsof thesongwriter's

career, including for professional bills, management commissions, equipment costs,

transportationto and &om performances,taxesand generalliving expenses.In sum, advances

enablesongwritersto survive financially so they canconcentrateon developingtheir talentand

creatingthemusicalcompositionsthatarea fundamentalsourceofvalue for themusic industry,

andarecritical to thesurvivalofsongwriters,particularlyat theearlieststagesof theircareers.

10
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31. The sizeof the advanceis freely negotiatedandvariesdependingon a variety of

factors,includingtheperceivedrisk associatedwith thefinancialsuccessof thesongwriter.If the

songwriteris better-knownand/orhasalreadyreleasedprofitablerecordsin themarketplace,the

advancewill be on the higher end. If the songwriter is newly-discovered,lesser-knownor

untested,the advancewill typically be less. Competition is also a factor. When there is

competitionbetweenor amongpublishersto sign a songwriter,the advance,and thewriters'hare

of royalties,is likely to begreater.Our advancesto newandunprovensongwritershavein

recentyearsranged&om as little as

paid advancesof as much as

writers.

. We have in recentyears

to more established

32. As detailed more fully in the witness statementof SATV's Executive Vice

President,FinanceandAdministration,Tom Kelly, in theUnited Statesalone,SATV paid~
in new advancesin FY2015, and

Theseadvancesconstituted,respectively,

in new advancesin FY2016.

of SATV's total revenuein thoseyears.

33. Advancesare investmentsin the songwriter'stalent basedon the anticipated

successofthesongwriter.Thereis, however,no guaranteethataparticularsongwriter'ssongwill

be recordedor, if it is recorded,that it will be a success.In fact, only a small percentageof

songwriterssignedto publishingcontractsachieveany significantsuccess.Thus, in most cases,

the prospectsof fully recoupingan advanceare uncertain.

Again, as detailed more fully in Tom Kelly's

statement,



PUBLIC VERSION

C. DevelouineandNurturineSongwriters— Non-FinancialSuuuort

34. OnceapublishersuchasSATV signsasongwriter,it works to help thewriter fully

develophis or hertalentand to createsongsandhavethemrecorded.This requiresa substantial

investmentin time,moneyandexpertise.

35. SATV's CreativeDepartmentis dedicatedto workingwith songwritersto develop

their songwriting skills. Eachof our songwritersworks with one or more individuals in that

departmentwho review andoffer constructivefeedbackon songsas they arebeingcreatedand

polished.

36. We havebuilt a professionalquality recordingstudio in ourNashvilleoffice and

leaseadditional studios in Los Angeles. Our new signings frequentlywork with their SATV

creativeteamsin oneof thosestudiosor in oneof our offices to developtheirwriting skills and,

in the caseof singer-songwriters,also theirperformanceskills. Our creativeteamsspendmany

hourslisteningto oursongwriters'ompositionsandworking with themto createnewsongsthat

caneventuallybemarketedto recordlabelsandartists.

37. Publishersalso contribute to the creativeprocessby suggestingcollaborations

with otherartistsand songwriters.Many successfulsongwritersarepart of a songwritingteam.

Teamsoften includetwo or morecollaborators(co-writers)but, in somegenresofmusic,suchas

rap or hip hop, teamsof as manyas eight to ten songwriterscreateindividual songs.We have

assistedsongwritersin puttingtogethersuccessfulwriting teamsof all sizesandfor all genresof

music. Some of the successfulcollaborationswe have facilitated include Charli XCX with

SelenaGomezandwith Carly RaeJepsen;Brett McLaughlin with the bandCapitalCities and

with Troye Sivan;andNolanSipewith newartistJamesTW.

12
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38. Frequently,collaborationsand songplacementsresult Rom songwriting camps

that we host severaltimes a year. We usuallyhost thesecampsto assistin the creationof a

particulartypeof song.Forexample,wehosta film andcommercialsongwritingcampwherewe

invite someofoursongwriterswhowrite bestfor thosemediums.

39. While our investmentsin songwriters— in the form of time, money, human

resourcesand facilities — are substantial,they are, unfortunately,no guaranteeof success.

Though a very small numberof songwritersQnd successrelatively "overnight," most require

time andnurturingby our creativestaff. Evenwith our professionalguidance,it can take from

for a writer to achievecommercialsuccess.Our investments,including the

advanceswe pay songwriterswho turn out not to be commerciallysuccessfulare, with rare

exception,neverreturnable.But regardlessof our level of success,our investmentsresultin the

creationof music which is of fundamentalvalue to record labels and Digital Servicesand,

ultimately,consumers.

D. Promotionof SongwritersandSongs-
Licensine.Promotion.PitchineandPlacement

40. The fmancialsuccessof a songwriterto a largedegreedependson thepromotion

of the writer's songsby his or her music publisher. One of the primary responsibilitiesof

publisherslike SATV is to promoteits songwriters'orksto artists,producersandA&R people

at recordlabels;film andtelevisioncompanies;advertisers;andothers.

41. Our promotional role is particularly crucial early in the careersof singer-

songwritersandproducer-songwriterswho havenot yet beensignedto record labels.We have

beeninstrumentalin helpingmanysuchsongwritersobtainrecorddealsby introducingthem to

ourmanycontactsin therecordindustry.Forproducer-songwritersin particular,we helpfind the

bestartistsfor themto work with andseekout opportunitiesfor themto co-write or co-produce

13
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on existing projects.For singer-songwriters,we frequentlyguide them through the processof

obtainingtheir own contractswith recordcompaniesat the appropriatetime. Our creativeteams

areskilled in makingthe personalandartistic decisionsas to songwriters,producers,artistsand.

recordcompanieswho will work well together.

42. For example,as notedabove,Rich ChristinahelpedJessieJ get'herrecorddeal

with Lava Records.Rich has, in fact, beeninstrumentalin forging major label artist deals for

many of our previously unknown or unsigned artist-writers, including Matthew Koma

(Interscopeand now RCA), Brian Fallon (Island), The Neighborhood(Columbia) and Young

Rising Sons (Interscope).Our creative team also introducedJulia Brennanto severalrecord

labels,andhelpedher chooseColumbiaRecords,which theybelievedofferedher the strongest

aitist developmentteam. And, in somecases,wherewe havenot beenable to find a suitable

label, we havereleasedthe artist-songwriter'smusicourselves.ExamplesincludeElliott Yamin,

RubenStuddard,RobertaFlackandMare Scibilia.

43. In addition to promoting songs to record companies, we also seek out

opportunitiesto licensethe synchronizationrights ("synch rights") to our songs.Synch rights

involve the pairing of a musical work with an audiovisualwork, such as a motion picture,

television program, television or Internet commercial, or videogame.We have a staff of

approximately~ peoplein the United States,and worldwide, dedicatedto synchronization

placement,which is a cHtical pait of our efforts to increaseexposureand obtain financial

remunerationfor songwritersandtheirworks.

44. In addition to earningrevenuefor the songwriterfrom the synch license itself,

synchronizationuses of songs, on occasion,draw the attention of record labels to singer-

songwriterswho hadpreviouslybeenneglected.For example,MorganDorr's song"4x4ever,"

14



PUBLIC VERSION

4

which hespecificallywrote for a Chryslercommercialthatwe found for him, earnedhim a label

deal with BMG. The inclusion of "Walking On A Dream" by Empire of the Sun in a Honda

Civic commercialin 2016 catapultedthe band.And Mare Scibilia and RachelPlatten,both of

whomwe hadchampionedfor years,developedtheirrepertoiresthroughoursynchwriting camp

beforetheywereeventuallysignedto CapitolRecordsandColumbiaRecords,respectively.

45. In somecases,synchlicensesresult in a resurgenceof interestin songsthatmay

have slipped from the spotlight, which ultimately leads to increasedsalesof the full-length

recordings.TheHondasynchof "Walking OnA Dream,"discussedabove,tookplacemorethan

sevenyearsafterthesong'soriginal release,andledthesongto finally chartin theUnitedStates,

making it the band'sfirst Alternative Songshit here. On May 14, 2016, the rereleasedsingle

reachedNumber 1 on Billboard'sDanceClub Songschart, sevenyearsafter havingpeakedat

Number18 in its first chartrun. Similarly, Europe's"Final Countdown"— prominentlyfeatured

in a GEICO ad — put the songbackon the ModernRock chartduring the commercial'sairing.

The Queencataloghas also receivedrenewedattention,thanks in large part to synchusesof

"BohemianRhapsody"(MountainDew, CosmopolitanCasinoof Las Vegas,Heineken),"We

Are TheChampions"(Audi, Gatorade)and"You'eMy BestFriend" (Petco).

46. We also issue public performancelicenses for our songs. While most public

performancelicensingis currentlydonethroughperformingrights societies,suchasASCAP and

BMI, we frequentlyissue"grand"or "dramatic"performingrights licenses(i.e., licensesto useour

musicalworks in "dramatico-musical"works suchasmusicals,revuesandotherworks that tell a

story).We arefortunateto representmanyiconic songsandsongwriters,someofwhomhavebeen

featured in successfultheatricalproductionswhich we have licensedand promoted, including

"JerseyBoys," "Beautiful: TheCaroleKing Story," "MammaMia!," "Motown: TheMusical" and

15
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"The Wizardof Oz." Theseproductionshavealsogeneratedrenewedinterestin and infusednew

life in alreadyiconic songs.

E. Protectionof Convriehts— RegistrationandLitigation

47. Musicpublisherslike SATV alsoinvestconsiderabletime,moneyandexpertisein

performingvital administrativerolesfor songwriters,includingefforts to protectthecopyrightsin

their songs.Theseefforts are crucial to songwriters'ivelihoodsand,ultimately, to thehealthof

themusicindustry.

48. As a startingpoint, we registerour songwriters'orksin our worldwide internal

database,with the U.S. Copyright OKce and with collecting societiesaroundthe world. This

ensuresthat our songwriters'orksare licensedthroughcompulsorylicensingschemes,where

applicable,and the nationaland foreign collectingsocieties.Thesefunctionsareperformedby

ourCopyrightDepartment,which is taskedto manageandmonitorourcopyrights.Giventhatwe

have over songs in our catalog, this requires a dedicatedstaff of nearly~
employeesworldwide,approximatelygofwhomarein theUnited States.

49. Anothersignificantadministrativeobligationof a musicpublisheris the tracking,

collection,paymentandauditingof royaltiesowedto songwritersfor theuseof theirworks.This

too is a substantialundertakinggiven the numberof songsin our catalogthat are earningsuch

royalties,andwehaveinvestedin numeroussystemsandproceduresto enableus to do so,andto

ensurethat our songwritersarebeingpaidall to which they are entitled.For example,we have

developeda proprietarycopyrightand royalty systemcalled 'TEMPO," in which I understand

we invested to build andupgrade.Someof thoseupgradeswerenecessitated

by the growth of interactive streaming,with its complex royalty formulae and the resulting

micro-pennypaymentsit generates.During a typical royalty accountingperiod, we process

16
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hundredsof millions of lines of data, a numberthat has beenrising exponentiallywith the

growthofstreaming.

50. We also servethe importantfunction of protectingthe value of oursongwriters'orks.

We accomplishthis by representingtheir interestsin copyrightinfringementactions,other

casesthatpresentimportantissuesofcopyrightlaw and,ofcourse,proceedingssuchas this oneto

establishfair andreasonableroyalty rates.For example,we havebeensignificantly involved in

ASCAPandBMI ratecourtproceedings,aswell astheDepartmentofJustice'srecentinquiry with

respectto certainaspectsof theASCAP andBMI consentdecrees,the resultsofwhich canhavea

significant effect on the valueof our songwriters'orks.We have litigated againstkaraokeand

otheronline in6ingers,includingGroovesharkand(onbehalfofEM/ MP3tunes.And wemonitor

internetinfringementandservetakedownnoticesundertheDigital Millennium CopyrightAct.

51. In sum, our efforts to discover,develop,promoteandprotectour songwritersin

the marketplaceis a significant — indeed,critical — portion of our business.Our companyis

critically engagedin the creativeprocess,and we areproud of the contributionsthat we have

made,andarecontinuingto make,to thecreationanddisseminationofmusic.

IV. THE VALUE THAT SONGWRITERSAND PUBLISHERS
PROVIDETO DIGITAL SERVICESAND THEIR USERS

52. During the time I have worked in the music publishing industry, the music

industryhasundergoneanenormousseachange.Digital Services— including interactiveor "on-

demand"streamingandlimited downloadserviceswherebyausercanplay anysongatanytime

on anydevice— havebecomeboth thepresentandfutureofmusicdistributionandconsumption.

As discussedin more detail below, thesetypes of Digital Serviceshave overtakenboth the

purchaseof compactdiscsandthe digital downloadingof music (fiom servicessuchas iTunes)

astheprimaryway in whichpeopleconsumemusicdigitally, andareincreasingin popularity.
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53. For themodernuser,connectivity(andportability) is king. Userswant to beable

to listen to music anywhere,on any one of their many digital devices(including their smart

phonesand other mobile devices).The ability to play virtually any song at any time in any

location is of greatvalue to consumers.Suchvalue is vigorouslypromotedto consumersby

Digital Services,and consumershave paid and are willing to pay for that value. Similarly,

advertisershavepaidandarewilling to payfor theprivilegeofpitchingtheirwaresto consumers

usingtheseservices.

54. Forexample,Spotify toutstheavailabilityof "millions of songs"on its service,to

play "on-demand,anywhere," including on or via mobile, computer, tablet, car, speaker,

Playstation ,TV, Android Wear andWeb Player.'ppleMusic promotes"accessto over 30

million songs" throughiCloud, "so not only will you alwaysbeableto accessall ofyour music,

but it won't takeup anyspaceon yourdevices."

55. As discussedbelow, Digital Services'bilityto offer all of this musicwould not

bepossiblewithout thecontributionsofpublishersandsongwriters.

V. THK FAILURE OFTHE CUluWNT STATUTORY RATE
STRUCTURETO ADEQUATELY COMPENSATESONGWRITERS
AND PUBLISHERSFORSUCHVALUE

56. Becauseof the value propositionof "all of the music, anywhere,"interactive

streamingand limited downloadserviceshavethepotentialto createfor songwritersandmusic

publishers— who make essentialcontributionsto that value — greaterrevenuesthan they are

currentlyreceiving.Unfortunately,to date,thatpotentialhasnotbeenrealized.

'potify, httos://www.spotifv.corn/us/(lastvisitedOct. 22, 2016).
2 Apple Music,http://www.apple.corn/music/(lastvisitedOct. 22,2016).

Apple iCloud, htto://www.annie.corn/icloud/(lastvisitedOct. 22,2016).
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57. In fact, one would expectthat the growth in streamingand the additionalvalue

providedto consumersfrom beingableto accessvirtually anysongon anydevicein any location

would result in an increasein mechanicalroyaltiespayableto publishersand songwriters.That

hasnot beenthe case.As detailedin Tom Kelly's statement,

58. Thereare multiple reasonswhy the growth in, and the additionalvalueprovided

to consumers&om, interactivestreaminghasnot inured to the benefit of songwritersand their

publishers.Theyarediscussedin turn below.

A. Ex lanationof theCurrentRateStructure

4

59. The currentratestructurewas largelyestablished(by negotiation)nearlytenyears

ago,whenstreamingwas in its infancy. At thattime, no oneknew for certainwhetherstreaming

would be successful,what effectstreamingwould haveon SubpartA products,suchasphysical

phonorecordsandpermanentdownloads,or evenwhat companieswould be doing the streaming

(at the time, it was largely believed that the record labels themselveswould be providing the

streamingservices).Also unknownwas how the serviceswould ultimately chooseto structure
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theirbusinesses.For example,thepublishersandsongwritersdid not andcouldnot foreseethat

somestreamingserviceswould be operatedby companiesthat appearto be focusedmore on

customeracquisitionthanon generatingstreamingrevenue.

60. The currentratestructureis, for example,for subscriptionstreamingservices,the

greaterof (x) the greaterof (i) a percentageof "service revenue"(as de6nedin 37 C.F.R.

f 385.11)and(ii) the lesserof apersubscriberfee anda percentageof theconsiderationpaidby

the service to record labels for the right to streamthe soundrecordings,in either case, less

performanceroyaltiespaidby theservice;and(y) apersubscriberminimum.Thegreateramount

is thepayableroyaltypool, which is thenallocatedto the ownersor administratorsof the rights

in themusicalcompositionsbasedon thenumberofplays.

61. Using Spotify's paid subscription service as an example, the rate structure

applicable to such service is the "standaloneportable subscriptionservice: mixed use" rate

calculatedas set forth in 37 C.F.R. $$ 385.11-12with theminimum royalty rateandsubscriber-

basedroyalty floor setforth in $ 385.13(a)(3).Underthatratestructure,Spotifypaysthe greater

of (x) the greaterof (i) 10.5% of servicerevenueand (ii) the lesserof a per subscriberfee of

$0.80 and 21% of the considerationpaid by Spotify to record labels for the right to streamthe

soundrecordings(the "total contentcosts"or "TCC" prong), in either case,lessperformance

royaltiespaidby theservice;and(y) apersubscriberminimumof $0.50.

62. For &ee, non-subscriptionadvertiser-supportedservices(such as Spotify's free

tier), the currentrate structureis the greaterof (x) the greaterof (i) a percentageof "service

revenue"(asdefinedin 37 C.F.R. $ 385.11)and(ii) apercentageof theconsiderationpaidby the

service to record labels for the right to stream the sound recordings, in either case, less

performanceroyalties paid by the service. There is no per subscriberminimum, presumably
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becausethereare no subscribers(althoughthere are users,which a servicecould track). The

greater amount is the payable royalty pool, which is then allocated to the owners or

administratorsof therights in themusicalcompositionsbasedon thenumberofplays.

63. While theregulationsprovidefor somedifferencesin theway ratesarecalculated

dependingon the particularoffering, the discussionbelow appliesgenerallyto all of the rate

structuresthatcontainapercentageof revenuetier and/oraTCC subminimum.

B. ThePercentageofRevenueTier ResultsIn Inadequate
ComuensationTo SonmvritersandPublishers

64. It appearsto me that for at leastsomeof the Digital Services,revenueis less

importantthanbuildinga customerbase.

65. Amazon, for example, appearsto be using its streamingservices to sell its

Amazon Prime delivery service and its Echo hand-fic, voice-controlledspeakers.In fact,

Amazonjust launchedamusicsubscriptionservice,for which it will chargeonly $3.99 amonth

whenusedon Amazon'sEchohardware.4Apple alsoappearsto beusingits streamingserviceto

lock consumersinto its iTunes ecosystemin order to sell them iPhones,appsand othernon-

musicproducts.Ofcourse,musicpublishersandsongwritersdo notsharein thesalesofAmazon

EchosorApple iPhones.

66. Even Spotify, which is a "pure" music service, appearsto be less focusedon

generatingrevenuethan on obtaining customersto increaseits enterprisevalue becauseit is

4 Now Streaming: Amazon Music Unlimited, Amazon Press Releases(Oct.12, 2016),
htt0://phx.coroorate-ir.net/ohoenix.zhtml'tc=176060kn~ol-newsArticlenfklD=2211067;
HannahKarp 8'c Laura Stevens,Amazon'sMusic-StreamingService Competeson Price and
RoboticAssistance,The Wall StreetJournal(Oct. 12, 2016),htto://www.wsi.corn/articles/new-
amazon-music-streamina-service-costs-echo-sneaker-owners-4-a-month-1476255600.
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contemplatingan IPO.'or example, I understandthat Spotify has argued that one of its

motivations for offering a free service tier is to convert free usersto paid subscribersto its

"premium" tier. But if Spotify was truly focusedon convertingfic usersto paid subscribers,it

would differentiateits f'ree tier from its premiumtier in amoremeaningfulway in orderto entice

consumersto upgradeto a subscription.Spotify could, for example,limit the catalogon its f'ree

tier, therebyenticing userswho want accessto "all of the music" to subscribe.Spotify could

enable"backgroundplay" — the ability to listen to the music while engagingin other digital

tasks,suchas e-mailing, instantmessagingor web surfingon amobiledevice— only for usersof

its paid premiumservice.Spotify could limit the numberof times a userof the free tier could

play the samesong,or songsby the sameartist. Spotify could also limit a user'saccessto the

free tier to a limited periodof time, Spotify doesnoneof thesethings. Moreover, I believethat

Spotify cansell moreadvertisementsthanit does.I understandf'rom public reportsthat Spotify's

level of advertisingfalls well below that of teiTestrialradio: Spotify plays approximately4 ads

per hour and broadcastradio 25 adsper hour.6Thesefactors lead me to believe that Spotify is

more focusedon growing andkeepinga userbase(evenif it is largely a non-payinguserbase)

thanin growingrevenues.

67. TheDigital Services'trategiesdiscussedabovehaveresultedin royaltiespaidby

subscriptionservicesthat, I believe,arevery low relativeto whatwe couldobtainif negotiations

werewe not constrainedby the compulsorylicense.The fact that the statutoryrate is tied to the

Services'evenuesasopposedto consumers'onsumption— thebasisfor theratesfor SubpartA

MadeleineJohnson,Will Spotify StreamInto anIPO in 2017?,NASDAQ.corn(Sept.23, 2016),
htt://www.nasda.com/article/will-s oti -stream-into-an-io-in-2017-cm683941.

Audio, Ad Specs,Spotify: For Brands(Mar. 2015) (Spotify serves4 30-secondads, i.e., 2
minutesof ads,per hour); Bret Kinsella, Are BroadcastRadioAd LoadsSustainable?,XAPP
Media (Mar. 24, 2015), ht s://xa media.com/are-broadcast-radio-ad-loads-sustainable/
(broadcastradio serves10-14minutesof adsperhour).
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products such as downloadsand ringtones (among other rates) — results in publishersand

songwritersbeingpaid lesson aneffectiveperplay basisasconsumptionincreases.I understand

that in the fourth quarterof 2015, the effectiveperplay mechanicalratepaid to usby Apple for

individual userswas approximately

2016, that numberwas reducedto

. As consumptionincreasedin the first quarterof

The effectiveper play mechanicalratepaid by

Spotify during the fourth quarter for its subscriptionservicewas significantly lower

, and lower still in the first quarterof 2016 (around ). The effectiveperplay

ratespaid to usby Spotify for its freeservicein the fourth quarterof2015andthefirst quarterof

2016 were a microscopic aild , respectively. (Note that the large disparity

betweentheeffectiveperplay ratespaidby Apple andSpotifyaredue in part to

68. Thepercentageof revenueprongis problematicpreciselybecauseit is not tied to

a fixed perplay rate. Musical works have inherentvalue and the Digital Servicesshouldpay

morewhentheirusersstreamorplaymoremusic.

C. TheTCC SubminimumHasProvenIneffectiveto
EnsureAdeauateComnensationto ConvriehtOwners

69. The subminimumbasedon apercentageof the considerationpaidby the service

to recordlabelsfor the right to streamthe soundrecordings(the "total contentcosts"or "TCC"

subminimum)hasalsoprovenineffectiveto ensurethatthepublishersandsongwritersreceiveat

leastapercentageofwhattheservicespaythelabels.

70. First, the TCC is cappedin the statute.For interactivestreamingon standalone

portable subscriptionservices, for example, the calculation requires the Digital Services to
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compare the percentageof amounts expensedfor sound recording rights to an $0.80 per

subscriberpool and thenuse the "lesserof'he two to make the comparisonto the 10.5% of

revenueprong.Thus,theTCC prongdoesnotactually6xpaymentsfor musicalworksrights to a

percentageof paymentsto labels for sound recording rights. Moreover, becauseof the per

subscribercap,theTCC subminimumrarely, if ever,comesinto play for standaloneportableand

non-portablesubscriptionservices.

71 ~ Second,the Digital Servicesdo not include in the calculationall consideration

paid to labels. For example,I understandthat somerecord labels have receivedequity Rom

Digital Services,including Spotify. My understandingis that the Digital Serviceshave not

accountedfor that considerationin their TCC calculations,eventhoughthe relevantregulation

appears to require that it be included. See 37 C.F,R, $ 385,11 (de6ning "applicable

consideration"to include "anything of value given for the identified rights to undertakethe

licensedactivity, including, without limitation, ownershipequity, monetaryadvances,barteror

anyothermonetaryand/ormonetaryconsideration").

D. ThePerSubscriberProngServesaUsefulPurposeBut
ShouldBe IncreasedandAlso Annlied to Ad-SunnortedServices

72. Thepersubscriberminimum,while in ourview too low, shouldbe retainedasan

alternativeto aperplayrate,in a "greaterof'tructure,for severalreasons.

73. First, it is thecurrentstatutoryrateprongthat is the leastsubjectto manipulation.

The Serviceshaveto pay the minimum (if it is the greatestof) regardlessof whethertheyhave

chosento forgo revenueor to not expenseconsiderationpaid to recordlabels. Second,theper

subscriberprongpayscopyright ownersbasedon a metric — the numberof subscribers— that

both the Servicesand the copyright ownershave an interest in growing.
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Not only shouldthepersubscriberminimum, in my view, be retained

as analternativeto theperplay rate, the regulationsshouldbemodified so that it also appliesto

ad-supportedservices(i.e., it shouldbe modified to be a "per user" minimum). Ad-supported

servicesprovidetheircustomerswith accessto theexactsamecatalogsofmusicalworks that the

subscriptionservicesprovideandthereis no reasonwhy theyshouldpay less.

E. ServicesDo Not EvenPayAll of theMoneyOwedto
Son ritersandPublishersatEvenTheseLow Rates

74. Another problem is that a significant percentageof the money earned by

songwritersand music publishers is not being paid to them by the Digital Services.These

Services,despitetheirstatusastechnologyanddatacompanies,havenotbeenableto adequately

fulfill their tracking and paymentobligations. Indeed,basedon recoveryof past mechanical

royalties for its clients, Audiam — a service that audits, collects and distributes interactive

streamingroyalties— projectsthatbetween7% to 15% of all earnedU,S. streamingmechanicals

areeithernotpaidat all, paid in partor paid to thewrongentity.7

75. The servicesclaim that their accountingproblemsarecausedby the fact that they

have incompletecopyright ownershipdata. But that is turning copyright law on its head. A

copyright user needs to determine ownership and obtain a license prior to copying and

distributing a copyrightedwork. Indeed, a copyright user cannot even obtain a compulsory

mechanicallicenseunlessit (a) servesa notice of intention ("NOI") on the copyrightowneror

(b) if the CopyrightOffice recordsdo not identify the copyrightownerandincludean addressat

Analysis of Music Streaming Services for 2014, Audiam (2015), available at
ht s://docs. oo le.com/file/d/OBwsIBPX1 CEWTTd aDNP n 3UD /.
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